 1. THE DOGS FARMING OF PURE BREED

For dogs breeding means the activity to grow, improve, play, select and enhance a particular dog breed, this activity is performed by a particular subject farmer named.

A) The legal framework in the regulatory system of dog's farming

The legal framework in the regulatory system of dog farming is an issue of major importance, that is, not only because is an aspect of economic reality, but mainly because the uncertainty in which the breeding of dogs is, does not meet the farmers who are demanding clarity in this area to operate in a coordinated and unified. Based on the Protocol 25251 of 15/12/1978 of the Ministry of Agriculture and Forestry and on the assumption that the activity cinofila is a direct livestock raising the existing dog heritage, breeding doglover seemed to fall within the agriculture sector.

 Later, with the Protocol ST/1272 of 25/01/1980 in response to a request of E.N.C.I. to apply for dog farming the Decree of President of the Italian Republic (DPR) of 05/04/1978, No 132, the Ministry said it seemed not recognize him more as falling within the agricultural sector. Indeed, as argued by the Ministry, fell within the scope of Presidential Decree No. 132/78 rearing animals conducted on land capable of producing quarter of the feed used for the breeding of the animals themselves. Regarding the applicability of such legislation to the rearing of animals over the limit, that is, as required from E.N.C.I. in case of farmers with enough land, the Ministry stated that it was necessary that:

1) the business of farming was managed by a holder of income for agricultural land "owned a property title, usufruct or other right in rem or conduits for rent";

2) activities attracted to the agricultural income in connection with the enterprise farming, fall in standard of using the technique that governs having as their object products obtained from the soil for food animal reared.

The Ministry concluded confirming the pronunciation of 15/12/1978 and validity in other profiles qualification farming the doglover farming, but stated that it could not grant the request of  E.N.C.I. about the application of DPR 132/78, as the scope objective of the measure included specific farming activities and not every single abstract definable agricultural activities.

Therefore, the reply given by the Ministry with the said Protocol ST/1272 of 25/01/1980 for the application of Decree 132/78 was necessary that the farmer had “sufficient land” and would have the two conditions set by Ministerial Protocol. Only with the Law (L.) No 349 23/08/1993 (Gazette No. 213, 10/09/1993) was defined in the Art. 1 kennel activity as that activity time for farming, the selection and training of canine breeds. They are then defined (Art. 2 paragraph 2) "farmers" those natural or legal persons, individual or associated dogs operating under Article 2135 of Civil Code.

However, under Article 2 paragraph 1 and 3 because the activity can be considered agricultural must use the following two requirements:

a) that activity is prevalent;

b) that are produced within a year, the number of dogs, by type or breed, established by the decree of the Ministry of Agriculture and Forestry to be adopted within 30 days after the same force of law.

Regarding the first requirement, Art. 2 paragraph 1 of Law establishes that the activity is considered dog farm to all intents and purposes entrepreneurial activity when agricultural income arising therefrom are compared to prevailing other non-agricultural economic activities carried out by the same person.

 Regarding the second requirement, the Ministerial Decree (DM) of 28/01/1994 No 20504 of the Ministry of Food Agricultural Resources and Forestry (Gazette No 40, 18/02/1994) stated that "dog farmers are not farmers which take in breed fewer five dams and annually produce a number of puppies less than thirty units".

It is obvious that to be a farmer, the dog farmer must have two aforementioned requirements.

 With regard to regional legislation, remember that LR Tuscany No 6 of 1994 has established in each province an accredited divided into two sections. Farmers professional could be enrolled in one of two different sections. In the first subscribers were people who spent 2 / 3 of time to work in farming and income for 2 / 3 from the same agricultural activity.

 In the second section were enrolled subjects that employed 50% of work-time and 50% of income derived from farming. The Legislative Decree (DLgs) No 99/2004 which repealed the L. 153/75, for registration the provincial rolls, provides three requirements:

1) that the person uses in 50% of working time;

2) that 50% of income received from work (are excluded, then, income from capital or fof ex. the income of limited partner of an SAS (society); are included, instead, for example, compensation for directors of a company capital).

3) that the professional competence is established through a special committee with interview-examination. Who does not have these requirements, but it fulfils the criteria by L. No 349/93 can always fall within the scope of agriculture and therefore request the inclusion in the chamber of commerce as a farmer.

To then be entered in the lists of farmers that business must be prevalent and must be devoted time to being quantified, generally, in a number of working days.

Those who do not possess the qualifications required by law will be cited traders and may request the inclusion in the Chamber of Commerce as entrepreneurs.

The entry into force of this Act (DM January 28, 1994 GURI 18/02/94, No. 40) has so provide "There are farmers who keep farmers in breed fewer five mares and that annually produce a number of puppies less than thirty units".

 Art. 3. Discipline of dogfarmer. 

1. Those who exercise, in any capacity, for farming activities and training of canine breeds are required to comply with the provisions adopted by the regions and provinces Autonomous of Trento and Bolzano, and for activities pertaining to the selection of canine breeds, the provisions adopted by E.N.C.I..

Art. 4. Development programmes of dogbreeders.

1. The regions and autonomous provinces of Trento and Bolzano shall, in accordance with their programmes of dogbreeders development.

Art. 5. Entry into force.

1. This law shall enter into force on the day following its publication in the Gazette.

 Here in a footnote to Article 1 (Chapter I - SUBJECT AND ACTIVITIES) of Law on March 29, 2004, n. 99: "Rules on subjects and activities, corporate integrity and administrative simplification in agriculture, in accordance with Article 1, paragraph 2) d, f), g), l) e) of Law on March 7, 2003, n. 38" (GURU No 94, 22/04/2004) 3 which gives the definition of Professional Agricultural Entrepreneur.

B) The farm  and  The Italian kennel government (E.N.C.I.)

The E.N.C.I. is affiliated to the Inernational Kennel Federation (FCI) and is the latter who presides over the granting and recording of affixes which have value for all countries acceding to it. It should be clear that the E.N.C.I. and the companies affiliated to the FCI recognize each other posted recorded by each of them and undertake not to grant the use of a posted on persons residing in a country other than their own represented in FCI asked to avoid omonomie or for other reasons.

The E.N.C.I. is affiliated to the FCI and is the latter who presides over the granting and recording of affixes which have value for all countries acceding to it. It should be clear that the E.N.C.I. and the companies affiliated to the FCI recognize each other posted recorded by each of them and undertake not to grant the use of a posted on persons residing in a country other than their own represented in the FCI.

The latter is responsible for holding an international directory of which are posted in the area all posted authorized. The dog farmer who received the posted could ask to be a member individual dell'E.N.C.I. under article 3 of the Statute of Social 16/10/1982. That statute was amended and, as will hereinafter, the individual members and that members posted holders become "dog farmer members".

According to the provisions of Art. 22 of the Rules of Italian dogs Book of 01 / 06/1980, posted means the designation of a farm, is intended to distinguish products. It precedes or follows the name individual of a dog from a dam which the holder is affix's owner even if temporary.

To obtain the need posted the following conditions:

1) be owner by one year of 2 mares of the same race; 2) having produced two litters from the same breed of mares in point 1, born at least one years before the request affix.

3) have participated in events of national and international recognized from E.N.C.I. achieving, with its subjects, qualifications of at least “Very Good”.

Moreover, has the right to obtain affix the person who is morally irreproachable and carries business by buying and selling of dogs not produced by his herd. The Executive Council has the power to revoke or suspend for appropriate reasons granting posted already authorized and to ban its use, the measure must be reasoned (Article 33 Regulation Books genealogical Italians).

The granting of a affix is personal and lifelong. In case of death it can not be granted to another person unless after 10 years, except for legitimate heirs of the deceased owner, one of which only the Council Directors may grant at its own discretion, the right to take over into affix, provided the applicant, in addition to demonstrating their capacity as heir, giving expectation to continue in livestock.

You can also affix Association by the owner that it may combine the spouse, or descendant or collateral of 1 first instance in a straight line or son (or daughter-in-law) provided that these have reached 18 years old.

The rule on the posted is expected from "Regulation Books" approved by the Board of Directors of E.N.C.I. 28/11/1968 and in force dall'01/01/1969, Art. 25 et seq and is still in force because it is legislation of E.N.C.I. date as part of its autonomy private persons. Also still to be amended.

The new Statute E.N.C.I. approved by DM of 24/02/2000 Art. 3 lett. a) defines: "associates" to E.N.C.I. the dog lovers enrolled in the registry of farmers provided by the disciplinary book resident in Italy and in good standing with payments of annual membership dues".

With the DM No 20894, 18/04/2000 (all. 1) came into force the "Regulations Techniques of the Herd Book of Dog Breed" where Art. 1 is expected literally: "At the register of farmers Art. 7 lett. a) of disciplinary - book of dog breeding may apply to be listed individuals and entities who, in any capacity, carry out breeding of mares entered the same book used for breeding and which have produced at least one litter recorded in the same book in the last three years".

The Art. 7 was amended by the Ministerial Decree No 22383, 03/06/2003 (all. 2) which reads literally: "It established the registry of farmers and livestock owners in which subscribers are:

a) dog farmers that the owners of two dams that have produced at least one litter each entered in the Herd Book and born in the last three years.

b) the owners of subjects enrolled in the Genealog book".

The Art. 3 of that DM says:" The Art. 1 of technical standards-book of dog breeding, approved by DM No 20894 of April 18, 2000, is amended as follows: "to the register of farmers under Article. 7 lett. a) of disciplinary book of dog breeding may apply to be listed individuals and entities who, in any capacity, carry out breeding of dams entered the same book used reproduction and that registrations every three years at least two litters produced by different females. At the register of owners under Article. 7 lett. b) to regulate the same may apply to be registered individuals and Legal ownership of subjects enrolled in the book".

According to Art. 2 of DM of 24/02/2000, the person concerned, to be entered in the Register of farmers must make an application and must:

a) undertake to carry out genetic improvement following addresses set by Herd Book

b) refrain from behaviors and actions which can cause damage the image and the Herd Book of the dog breeding

c) be subjected to checks required by legislation health care.

The judgement of suitability for the points a) and b) is the responsibility of the Central Paper genealogy. The dog farmer for which the Central Office has not given a favourable opinion to the provision may appeal the Technical Committee of Central Paper genealogy. For owners of dogs to race the request for a header from a subject or any other transaction book is equivalent to an application for registration on which the owners must be annotated biographical data and complete tax the owners of dogs by them compulsorily provided.

The granting of ownership of a affix to a breeder is governed by specific technical standards in harmony with the provisions set out by the International Federation (FCI), proposed by CTC and approved by the Ministry of Agriculture and Forestry.

On the consideration that, until now, have not been adopted technical standards on granting of affix, is still in force Regulation LOI of 29/11/1968. At this point needs to clarify who is considered purebred dog that subject of genealogy known in possession of a certificate certifying the identity.

At the LOI were enrolled dogs considered to be of pure blood sons of dogs already enrolled in the LOI, or subjects from other countries provided entered in a book or equivalent recognised by the FCI. They can be entered even dogs whose ancestry, at least 3 generations, is documented membership of the LIR and which have achieved a recognised exhibition qualification of at least Very Good (MB) in a single class or the certificate of typicality (CT) in the classroom LIR and finally the dogs of breeds typical Italian, already enrolled in the LIR, if proclaimed champions of beauty, buy the right to be entered in the LOI.

The LIR was reserved for those dogs genealogy unknown they have been found typical by trials and exhibitions (E.N.C.I.) recognized by the certificate of typicality (CT). For trialers, the registration to LIR is also subject to the attainment of a Certificate of Quality Natural (CQN) or a qualification of at least Good (B.) approved test from E.N.C.I. at which may contribute to the condition that the host present the appropriate written permission by E.N.C.I..

The certificates of registration to the book are issued, in accordance with the bylaws of Italian Genealogical Books, the breeeder who has made specific request on forms provided, forwarded to Headquarter  of E.N.C.I. through the provincial delegation.

In a certificate of membership of the LOI are given: the group of belonging, the number of enrolment in the LOI, race, the dog's name (possibly preceded or followed from affix), sex, color, date of birth, the microchip number or tattoo (the latter still possible in the case of breeders with affix) the name and address of breeder, and the genealogy up to great-great-grandfather.

If the ascending have obtained an order of champion it is abbreviated; also for some breeds certain acronyms indicate if the dog is free of dysplasia or if he obtained evidence of beauty or work abroad. With the D.M. No 21095, 05/02/1996 (all. 3) was approved the disciplinary book of dog breeding and that by virtue of D. L.gs of 30/12/1992, No 529 where the books LOI and LIR were replaced with two registers called Registry Origins Italian investment (ROI) and registry Additional (RSR).

With the D.M. No 2120 08 / 05/2005 was approved the new text of the Technical Standards Herd Book of dog breeding (all. 4), the text approved at the request by E.N.C.I. in accordance with a decision by the Commission Technique Central at its meeting on 26/08/2004. What annex of those technical rules there is the "code of ethics of breeder" approved by E.N.C.I. in accordance with a decision by the Central Technical Committee meeting in 27/10/2004.

2. COUPLING AND COUPLING RIGHTS

The birth of a litter very often may give rise to disputes and discussions if the parents of puppies not belong to the same owner.

Often in coupling between dogs happened that the owners at the time of mounting not agree the conditions under which the use of the stallion was granted; born childrens stood disputes. Precisely in order to stop disputes, the International Federation established in 1934 a legislation known as "Uses of International of Monaco", which governed in a clear relationships between the owner of the dam and owner of the stallion and their rights and obligations.

These international uses have been replaced by the "International Regulation of FCI's breeding" (see Annex 5) adopted by the International Federation on 11-12 June 1979 in Bern (Switzerland).

The Rules are applicable at the national level where, as in Italy, there is no specific legislation (Article 1 International Regulation of FCI). The Rules of the FCI manages to resolve and settle disputes arising between owner of the stallion and the dam and would be a good rule for all italian dog farmers.

Before implementing cover, custom, the owners acording compensation or transfer of puppies to the owner of the stallion. In that regard, we note that for the custom, until the birth of five puppies, the owner of the stallion 1 puppy lies beyond the 5 puppies born incumbent two puppies. The owner of the stallion has the first and third choice. In any case it would be a good idea to put in writing all the covenants on the mount.

Born the puppies will their weaning and breeding until the age of 50 days . During this period will be the choice by the owner of the stallion that instead of compensation for the mount, has claimed the puppies. Only after the 50 th day will begin the sale of litter.

3. THE SALE (CONCEPT OF CONTRACT)

The sale, the most important and widespread exchange of contracts, focused on the transfer of ownership of one thing or the transfer of a real right to the consideration of a price (Article 1470 C.C.).

Fundamental provision of seller is the transfer of the thing to the buyer; fundamental provision of the buyer is paying the price. The contract is consensual; That is perfects with the consent, regardless the thing delivered or paid the price. The place where perfects the contract within Art. 1326 Civil Code, is identified with one in which the proponent had knowledge of acceptance of the other part.

 Given that practice, most of the contracts that involve the sale of a dog shall conclude by telephone or letter, it may be noted that the perfection of the contract, even in these cases is governed by the principle of cognition, for which the contract is formed when perfects acceptance and this in turn is perfected, among remote people, the place and time where they become aware of the proposer.

Object of the contract is the transfer of ownership, but this transfer is not always the case when the contract is close. The thing was acquired by the buyer, may be determined at the time of conclusion of contract, or determination can only take place at a later date as when the sale has concerning the transfer of ownership of one of the most certain things, or when dealing with certain things only in general; the thing may be existing at the time of conclusion of the contract or it may be something that will come after there (sale of thing in the future), what can at the time of the contract be owned by the seller or be owned by others (sale other owner's thing).

 When the effect of the transfer is deferred to the occurrence of a given event, we speaks of sale "to make compulsory purchase to the buyer of the property or the right thing", as opposed to the sale effectively real, in which the effect is immediate.

 In both cases, it excludes the need to provide a further consent of the plaintiffes. The transfer takes place when the contract is perfectioned and when it comes to certain things, ownership of the seller; when this is what different things, indeterminate or only in certain generally, when you arrive, in agreement between the parties or in the manner established by them, to identify, in this case if it comes to things that must be transported, the identification will be effected by delivery to the carrier or freight forwarder. In addition, the transfer of what future takes place when the thing is to existence, in case of sale of thing when the seller will buy back property.

Fundamental duty of buyer is paying the price. It is generally specified in the contract; there are nevertheless other ways of determination. If the parties have not agreed the price, the contract is not invalid  Art. 1474 C.C. (lack of determination expressed in the price): this article stipulates said that if the contract has as its object things that the seller usually sells, we will report to the price he normally practised, and if they are things with a price of the stock exchange.

A) SALE TO EFFECT AND REAL SECURITY (SALE of DOGS)

In the sale to real effectiveness, the effect is immediate and following the simple consent. In the sale of dogs an example of real contract (often applicant in practice) is given by Art. 939 of Varese uses Ist subparagraph (Annex n.6)) which states: "The contract is usually with a handshake (consent) and the delivery of the dog on a leash".  In the compulsory sale, however, although it has already formed a consensus, has yet to realize an additional element: the transfer of law. In this type of sale may arise suffered other effects mandatory final, but especially stands forever, and immediately, the obligation to buy the right to the buyer and this bond is a definitive effect. Indeed, the failure of that debt legitimate the resolution of contract against the seller.

As part of the sale of the dogs have two types of compulsory sale such as: future sales and tray after selling. Others frequent types of contracts are 

sale subject to approval and sale with dispatch.

B) - FUTURE SALE – CONCEPT

It is the future, pursuant to Art. 1472 C.C., the one thing that does not exist at the time of conclusion of the contract, but it is hoped or expected to be in existence, it is necessary or not a humane's activity to this end. In the sale of future thing, the purchase of property occurs when the thing comes to existence and to this end should be identified when perfects the production process in its essential components. Future tging will be understood as the fruit, that is an entity that physically can already be produced or being aging.

Future thing can be in "rerum nature" and even narrower environment or place from which he is to be separated.

It may be possible through human intervention and a certain specific activity related to causal laws of nature; that human activity is like a "posterius", something that comes after the conclusion of the contract, because at this moment it is not identified and therefore is not legally existing, for example, the puppy is not born.

The current nonexistence of thing not to be confused with the original hypothesis of impossibility for the contract: This occurs whenever the thing alienated is likely to exist or identification, because the sale of future thing for the coming existence of thing is a normal occurrence as possible. The impossibility of movable original render void the sale.

We are, rather, the view of Bianca, as if the property is alienated identifiable and likely to come to existence, the bond contract is constituted, with the possibility of the buyer to use protection against the failure.

Generally the sale of future thing is a sale of specific thing: in fact, the prior identification of movable is necessary because the effects traslativi the sale depend on a concrete event genetic production of the thing.

Nonetheless, the sale of future thing may have concerning a thing determined only in general. In this case of sale, the Art. 1472 C.C. should be seen in connection with article 1378 C.C. about the regulation of transfer ownership of certain things only in general. Crucial in all these cases is the moment of identification, which normally is when it comes to existence, but not necessarily identify with it.

C) NATURE OF THE SALE OF FUTURE THING

 In all cases of compulsory sale is a contract whose effect is deferred to a later moment to conclude the contract, as for passing the law simply is not enough consensus, but the occurrence of another fact. Among the primary requirements of the seller there is to buy the property to the buyer of the thing or the right, if the purchase is not immediate effect of the contract (Art. 1476, No. 2, C.C.). By comparing Art. 1476, No 2, C.C. by Art. 1472 C.C. can find a remarkable similarity.

In fact, the Art. 1472 C.C., 1 paragraph, states:" In the sale that has the object one thing future, the purchase of property occurs at a time following the conclusion of the contract when that happens fact further requested from the same Art. 1476, No 2, C.C. (when it comes to existence)".

 To this point we need a clarification about the 1472 C.C.. It considers each case togheter in which it does not currently exist, without difference between something that is produced by itself or mainly by itself and what (some) produced by the seller. For the lawyer is certain that currently exist or should exist because there are already all aspects and circumstances that the law connecting the occurrence of a certain event; in this sense be regarded as the sale of thing does not exist, but that certainly will be in existence as a result of some activities that the person is committed to put in place. The contract usually falls in the key selling generic. 

In the "emptio rei speratae", instead, come to existence of things is subject to natural and human factors that may exclude or modify the success of the contract.

Among the sure thing and "emptio rei speratae" apparent differential element: in fact, come to the existence of thing in the second option and not another, is linked to events unrelated to the will of the contractors. These extraneous facts may be decisive in bringing to life the thing (ex. Fruits spontaneous, although we think that with modern technology we can control, in part, the same kind) or you can influence.

Given the strong assumption that the sale of future thing lies in the key of compulsory sale, there will some differences in attitude in relation to these three assumptions told, namely:

I) Il venditore ha alienato una cosa di propria fabbricazione. In tal caso la fabbricazione di essa è “certa”; non vi sarà sanzione di nullità quando essa non venga ad esistenza, ma semplicemente realizzerà un inadempimento contrattuale.

II) The seller has alienated things the creation of which is derived in part from events outside. In this case the elements of certainty, that characterize the thing in the first hypothesis become blurred considerably. However, in this second hypothesis, not must be underestimated activity of seller that seeks to ensure that the thing is to existence. According to Greco-Cottino is precisely this activity that brings the latter case to the first.

 In conclusion we can assert that the sale of future thing is always and unconditionally compulsory sale in the case of own production, in the case, however, emptio rei speratae, in so far as coming to existence of thing depends on external factors to human activity, there is a partial conditioning linked to these factors. In the latter case for passing the law, not simply be enough consensus, it will stay pending a precondition for the effectiveness sell. When it comes to non-existence, and this event is set to be paid by the buyer, sale is lots (emptio spei). The sale of lots is the sale of future thing where the buyer takes the risk. It does not presume and because of its exceptional it must result from an express violation of the parties and clauses specifically established and accepted. Both the emptio rei speratae that the emptio spei have a connotation unit which would justify the provisions of subparagraph 1472 C.C.:" If the parts have not want to conclude a random contract, sale is void if it is not in existence".  Indeed, in the first hypothesis if it will not be in existence, the contract will be invalid, in the second, may be by the parties on the uncertainty of the future existence of the thing and being the risk posed incurred by the buyer, will discipline, called by the same paragraph of the article in question, the contract uncertain.

In any case remains the contract and the obligation to pay the price, calculated on the grounds that the risk to what is there or not.

D) SELL EFFECT

In future sale of thing the property is acquired by automatically come to existence the thing. This automatic transfer of the right to the buyer is formulated by the legislature (Article 1472 C.C., I paragraph). If the issue is known generically determined the effect is deferred at the time of detection. We have already noted that in the contract random (emptio spei) the price will be due in any case; if there is the silence of the parts must assume a normal contract and consequently the price will be payable only if the thing is to existence and in quantities sufficient to meet the interests of the buyer. Once you come to it existence, the seller must guarantee for the vices and defects of quality.

E) APPLICATION UNDER THE SALE OF DOGS

 Under the sale of dogs have a hypothesis very applicant sales of future thing (rectius dog): the sale of baby not yet born. In light of this, in our opinion, this assumption falls in the key  of emptio Rei speratae: infact, the birth of a puppy not depends only on natiral facts (such as the fertility of the dam) but also by human facts (for example mating, which generally requires farms in the choice on the part of the male and female; care that could be preparing during the 'heat' and pregnancy). If the puppy is born (coming to existence of thing) is achieved the expected assumption for the effectiveness transition of the contract and then have the automatic transfer of ownership on the part of the buyer.

If the puppy don't born (hence the thing sold is not in existence) the contract fail to object and the sale will be nothing.

If the contractors have wanted to conclude a contract expressly random, Art. 1472 C.C., second paragraph, the buyer will undertake to unconditionally pay the price, whether the baby is born or not, is that the quality is different from that desired or supposed.

The sale of a puppy not yet born (emptio rei speratae) will turn when the buyer will bear out expressed pact with special risk clauses and consequently will have to pay the price whether the puppy is born or not.

Yet the sale of puppy not yet born can not be considered in absolute falling in the key of emptio rei speratae: in fact, in some kennels the annual production of puppies is likely to believe that the puppy born.

In our view, in case the buyer buy in one of those farms the puppy not yet born, will follow specific principles (such as: the willingness expressed contract, the size and normal production of kennel) or determinable in connection with the case.

Clearly in all cases, breeders activity should be designed to ensure that the puppy become in existence.

F) SALES TO TEST. CONCEPT

Other contract of sale, often applicant, as part of trade in dogs is selling after test (Art. 1521 C.C.). This is when the parties make the sale on condition that it has agreed requirements or is likely to whom it is addressed, by means sure test (Article 1521, paragraph 1).

This type of sale implies the existence of a contract already concluded (and challenging for both parts), but subject to a suspensive condition, except that the parties allow a resolutive condition.

For occur selling test requires that the parties have wanted to connect the effectiveness of the contract to establish the requirements of thing. This desire can be expressed or implied. The law regulates the sale to be tested under Section II reserved for the sale of movables. For movables is applicable not only to those species, but also to gender.  When the parties stipulate that the establishment of certain requirements must be completed the test, they are elevated to the rank of condition. The law presumes that this condition is suspension: the effects of the final contract arise only after the test has been completed and has been successful, unless it is negative the condition is lacking.

Before testing, the risks are borne by the seller: If the thing perish before the test, the seller is not entitled to have paid it (Article 1465, last Comma). Not always, however, the contract is dissolved because each party can claim that it be replaced with another of the same gender, and submit this to be tested. But the parties may also, explicitly or implicitly, agreed the resolutive condition. When it comes to resolving condition, the risk of thing (unless this is still generic), burden on the buyer: if the thing perish before the test, the buyer can not repeat the price and must pay even if he has not.

G) THE TEST

The test is an act of investigation (act in the strict sense) aimed at verifying the requirements of thing agreed between the parties. The Art. 1521 C.C., 2nd paragraph, stipulates that "the test must be carried out within the period and accounted for in accordance with the contract or customs". The postponement allows them to fill any vacuum left by conventional discipline.

The test, therefore, it should be done with the arrangements agreed upon by the parties. In their silence are decisive circumstances of the case and especially the nature of thing, and the requirements agreed.

In the sale of dogs, for example hunting dogs, the test will consist in investigating the natural qualities and suitability for hunting, to stop (to point) and not afraid of the shot. If the parties implicitly or explicitly have contractually provided the arrangements, will, in the alternative, about uses.

Equally it has to be said for the place of test. If the contract does not have, in addition to the above circumstances (especially the concrete circumstances and nature of the thing and requirements agreed), you need to look to quality of the contractors. If so there is no evidence, is presumed that, until the thing is with the seller, the test should be done with regard of buyer. About dogs we believe that generally the place of proof is at the buyer place; can also be at the seller place: this usually happens when, after the conclusion of the contract, is immediately (or almost) tested.

As regards the time in which the test shall be performed or the duration of it, must have regard to the clauses of the contract or the circumstances of the case and, in the alternative, custom. The test may consist of one or more experiments.

The dogs test, generally, consists of more experiments. To meet this need, the dog must remain with the buyer for a given period of time (and, in fact, as mentioned above, we believe that the test place, in majority of cases, both at the buyer).

But the test may also be a single experiment. This, for dogs, typically occurs when accomplished with the seller, immediately after the conclusion of the contract. In addition, the test may be accomplished by the buyer, but in the presence of the seller, or only by the buyer without the intervention of the seller.

The arrangements agreed by the parties are essential elements of proof: a test done so even partially different, can not be regarded as agreed test, and therefore has no value and must be regarded as not taken.

If the contract does not have wholly or partly on modalities and terms to perform the test regard shall be exclusively or partially custom.

Under the sale of dogs will be applied Art. 939 (conclusion of the contract and selling test) uses of Varese, in the absence of an explicit or implicit agreement between the parties.  That article stipulates:" The sale may be subject, even if the price is agreed, for a test performed in the presence of two contractors. The buyer, with the consent of the seller, test the dog for the use for which it was paid, keep at himself for a period of eight days, unless other pacts that must be made in writing. If the test shows the dog not the qualities agreed or unsuitable shows the use for which it is intended, the buyer returns the dog to the seller, who must give back the advance received, it being incurred by the buyer the cost of maintenance throughout the test period". The evaluation of test does not depend by expectation of buyer, but the outcome goal, depending on whether or not detected are the qualities agreed or suitability for use.

Once the test is made, is not necessary to communicate the test result to the contractor that there was present: the effects of the contract occur anyway. Clearly the seller, if the deadline passed the test, not yet been informed of the outcome, may assume a tacit acceptance. But if the outcome is negative, is unlikely to silence the buyer could lead to tacit acceptance of the thing.

The test result must be communicated to the seller especially if this has not attended the test. If the buyer when the outcome is negative not announced in due course, since the test also produces its effects, shall indemnify the seller of any damage suffered by them for having perfected now considered the contract due to the failure or delay in communication.

The seller is obliged to ask the buyer can take the test. For the buyer, instead, it oscillates between the configuration of and the overall.

The first solution is preferable because the buyer is obliged to lend to the test as specific and direct consequence of the contract. In addition, the same test is one of the manifestations of general obligation that contractor under condition "to behave according to good faith to preserve intact the reasons of the other party (Article 1358 C.C.)".

The buyer, also, may refuse the test because that's his right and was agreed in its interest; with this waiver sale becomes fully efficace. The successful test is only a prerequisite for effectiveness of the contract, but does not represent the performance.

 If the test is successful, the suspensive condition comes and all the effects of the contract shall be deemed to have arisen from the very day of his conclusion. If, however, was a condition agreed solution and the condition is "missing", the contract remains permanently effective. If the test fails occur opposite effects.

The contract falls certainly if this is what not replaceable; if it was identified, but is replaceable, each party may request his replacement and to renew the test. This applies even when the thing is an animal like the dog.

In short, the parties must perform as required under the rules of diligence and good faith (Article 1358-1375 C.C.), for the implementation and success of the test. If was to prevent the seller, the buyer, other than to ask delivery of thing for the execution of the contract, may seek compensation for damages; contrary will be assuming the seller to seek damages, albeit within the limits of the negative. In both cases the parties may or failure to consider the condition, or invoke Article. 1359 C.C. consider the condition as verified.

The positive result of the test not affect the obligations of the seller, including the guarantee. Not the test, but there are certain requirements is the condition, the test is the only way out for verification. The successful test does not come unless the guarantee for the vices and defects.

H) SALE SUBJECT TO CUSTOMER

The reserve rating is a clause which is dependent on the completion of the sale by an act of approval of the asset by the buyer.

In anticipation legislation sale is not perfected, with effect "ex nunc", until his approval is not communicated to the seller (Article 1520 C.C.). In this type of sale the buyer has an option absolutely discretion.  This is not, in fact, whether the goods or less corresponds to the requirements and agreed to reject any failure to meet the seller, but becomes a simple matter of "taste" of the buyer. The sale subject to approval is not subject to the condition because this contradicts with the precise legal provision that indicates this type of sale as not yet perfected.

A current guidance, in our view accurate, sees the sale with approval clause a possible option. "The appropriateness of this framework (Bianca writes) must be accepted as an exercise mean Regulation made contract, which gives who opt fot  the right of except to follow up the final contract through a separate document negotiation and unilateral".

The sale subject to approval is not limited, however, to give an option to the buyer: it provides an "examination of thing" following which the buyer gave its judgement of liking or not liking.  We have seen that as a rule his approval to the seller must be "communicated" by the buyer. But if it is at this last, and this is not pronounced within the time limit set by contract, or customs or failing within appropriate deadline set by the seller, it's certainly one considers his choice and the contract perfected (Article 1520 C.C., 3° paragraph).

The dog, in this case, will stay to the buyer's home when he retreats from kennel the subject, to express, within a specified period, his rating for a complex of reasons, for ex. the wish to see the affectionate or docility with people or other dogs (hypothesis possible though not frequently).

You will always find at the buyer sent the dog (ex. aircraft expedition) with the approval of reserves to be reported to the seller within a short period of receipt. The buyer will have the task of communicating the farmer his approval or his failure liking. If, within the deadline has not taken that decision, the dog will assume his liking and the refining of the contract. If the examination of what should be done with the seller, if he is freed within this period, the buyer not you proceed (Article 1520, 2nd paragraph).

If the buyer does not carry the examination within the prescribed period, the farmer is freed, but if it will in the end, the outcome may be positive or negative, with its consequences. Since coordination of 2nd degrees and 3th paragraph of Art. 1520 C.C., show that the approval must be able to be given by the buyer, through the delivery of the thing by the seller.

Happened the completion of the contract, can not be ruled out repayment action both vices that defects in quality. They should be excluded from the guarantee all those flaws and defects that the buyer has acknowledged or could recognize, because, after an examination "ad hoc", he also liked the thing.

 Unlike the sale to be tested in the uses of Varese, in relation to dogs, not find rules governing the sale subject to approval; how can then be agreed by the parties in the contract. The Art. 1520 C.C. can be applied in the case of puppies or sub-adult (generally not trained to hunt, etc..), Not in the sale of adult dogs already trained or sub-adult where, typically, the discipline is that the sale to be tested.

I) WITH SALES SHIPPING. DESCRIPTION OF FIGURE

The parties may provide transport in four different ways, giving rise to many assumptions legally distinct.

A) It can do so the buyer is legally (when not give any obligation to the seller) that physically, in the sense that not use in any way by the seller or his nominee. This type of assumptions when no recourse is made, the contract, any reference to a transport from one place to another.

This reference may not always be considered "sic et sempliciter" implicit: it must be deduced from the concrete circumstances (such as the place where the thing is the conclusion of the contract and the nature of things). To determine whether the parties have chosen this type of transport must be interpreted their will. According to Art. 1510 C.C. delivery occurs at the place where things are when the sale with the result that all the risks and costs are borne by the buyer. If the parties are not aware of the place, the delivery occurs at the place where the seller has his home.

This hypothesis applies when the buyer go to the breeder's home and withdrawals the puppy or dog, for example, with his car.

B) It is agreed that delivery occurs at the place where the thing is, to the conclusion of the sale may, in the contract, add the task to the seller to carry or transport the thing to do after delivery in another determined place.

In this case, the transport is not a way to perform the delivery, but a subsequent and further to this one. Indeed, in this case the delivery has taken place and raises an obligation ancillary to the sale.

C) The parties may agree that it should be delivered in a place other than the conclusion of the contract. This is the sale with delivery upon arrival, which represents a derogation from Article. 1510, paragraph II. The transport, in this case, you should consider a preparatory work on delivery and falling into the obligation to deliver.

The Rubino argues that in that case you should assume that the parties, with the clause delivery upon arrival intend to depart from the rules on legislative endurance risk of transmission, that belong to the seller until delivery upon arrival.

The clause without this meaning would be devoid of most of its value since the other possible effect it (expenditure of transportation to the seller) can be obtained with a special clauses made only this effect (for example, free-station of arrival, free delivery or arrival at destination).

D) The fourth possible case is that of genuine sale with dispatch. It occurs when the parties stipulate that the buyer delivery to be made by the carrier or freight forwarder (Article 1510, 2nd paragraph).

The legal nature of this type of sale is into the fulfilment by the seller, to a deliver it to the carrier or freight forwarder. In this type of selling the shipment is a mode of executive sale.

About non-fulfilment carrier, the seller did not respond except that there has been his own fault for having entrusted it to a other carrier than the defendant or unsuitable.  The moment of custody to the carrier is as true as a moment of delivery Executive (Article 1510 C.C., 2nd paragraph), both as identification of what generic (Article 1378 C.C.). This hypothesis is one that occurs most frequently in the sale of dogs.

 The parties are free to choose among the four modes of delivery of thing, establishing, then, was adopted if either is a question of interpretation of the will by the court, whose decision that if sustained by appropriate rationale, is not susceptible to union when legitimacy.

L) CLAUSES IN SHIPPING SALES

The obligation to deliver exhausted with the delivery to the carrier. In transport, not a way to perform the delivery, can not apply the general principle that the costs of compliance are borne by the seller (Article 1196 C.C.), but it will be logical that transport costs are incurred by the buyer (Article 1510, 2nd paragraph), who must repay to the seller, if the latter has paid the carrier in advance. They can, however, burden the buyer in the case of dispatch with the clause "port assigned".

The burden of transport costs can be modified or even reversed by specific uses or contractual clauses.

Uses of Varese in the chapter about the dog, Art. 940 (risk and transport costs), state that if the dog is sent by the seller, delivery means at the expense and risk of these. This rule seems an exception to the principle by established. 1510 C.C., 2nd paragraph stating that the seller is free delivery of recovering this to the carrier.

M) THE GUARANTEE FOR DEFECTS

The Art. 1511 C.C. stipulates that "in the sale of things to be transported from one place to another, the deadline for reporting defects and deficiencies apparent quality starts from the day of receipt".

It is a corollary of legislation governing the sale between different squares, where the expectations for the carrier or forwarder not perform a delivery in the proper sense and technical support, but only a treated by law. Indeed, the carrier is an auxiliary from which the buyer receives a delivery of what; he, however, has no power to check it or reject it or to assert defects to prevent the revocation of the cover, when case of defects.

4. GUARANTEE

A) THE SALE OF ANIMALS AND IN PARTICULAR OF DOGS

The Art. 1496 C.C., the only rule that relates to the sale of animals, states:" In the sale of animals the guarantee for the vices is governed by special laws or, failing that, by local practice. If even these have, are observed the above rules". In this way, the Civil Code has introduced a hierarchy of sources: the special law, use, the discipline of the Arts. 1490 et seq.  Following this hierarchy where a defect is provided and specifically regulated by a rule customary lacking a special legislation, the framework will be dictated by custom. It is not enough, however, to apply the law or use special and exclude the intervention of law in general, that one of them covering some respect for the subject, should be governed that particular vice.

The Art. 1496 C.C. has the advantage to apply, albeit only in third grade, the rules of the Civil Code on the guarantee, which was not Art. 1505 C.C., last par., in 1865 that, therefore, it left a big gap when missing, in addition to special laws, local customs.

 The rules of the third grade are not only the rules of the Civil Code relating to warranties of defects, but every other standard that can be applied in this range. The special laws provided for in Art. 1496 C.C. and occupying the first place the list must refer specifically to animals. In fact, those laws that can be special, but that deal with anything and may also apply to animals, are in third place in the ranking as the rules of the Civil Code.

In this sector particular importance are the uses of the Province of Varese where they are inserted purchase contracts of the pure breed dogs.

The contract (according to Art. 937 uses of Varese) rule minutes, focused on puppies, big puppies (subject weaned until the age of reproduction), adults (age of production), trained in various subjects specialties.

The seller with the phrase "The dog has certified (documents)" (Article 944) provides the guarantee that the players are or will be holding a certificate of registration for Paper Origins Italian, given from E.N.C.I. within one year of age.

 They are allowed contracts with the formulas "quik sold", "sale as is now", which exclude any guarantee (Article 945). Typically the seller guarantees the dog sold by all the vices or hidden defects is apparent that: such sales may be characterized by the usual sentence "I sell the dog sell right and healthy by a gentleman". For flaws and defects apparent means the malformations of birth or acquired to be made out to the buyer. A peculiarity of such use is to effect the burden of complaint from delivery of the dog, instead of the discovery of the defect and provides for a variable and short-term decline, always after the delivery, depending on the vice. In fact, according to Art. 946 are considered vices that determine the resolution of contract:

 1) acute febrile illness in place;

2) anger;

3) canine distemper;

4) infectious hepatitis dog;

5) leptospirosis of the dog;

6) scabies;

7) mycosis and trycofitosis;

8) tuberculosis clinically manifested;

9) tetanus ;

10) piroplasmosis,

11) toxoplasmosis,

12) cough from infectious kennels,

13) obvious malformations;

14) rickets;

15) osteomyelitis,

16) epilepsy;

17) hidden malformations;

18) dysplasia (for dogs purchased at least 5 months of age).

The Art. 947 states:" For the vices referred to number 1art. 946 is the guarantee of a day. For the vices to the numbers 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14 and 15 Art. 946, the warranty period is 8 days. For the vices of which numbers 16, 17 and 18 Art. 946 the warranty period is 30 days. The guarantee starts from the day of delivery of the dog”. “The buyer who intends to denounce the defect found must notify the seller, and within the terms provided for in Art. 947, the buyer must make a complaint to writing or by telegram or letter or with judicial summons. It must indicate not only the nature of the defect, but also the time in which it was detected. The complaint must be accompanied by veterinary certificate (Article 948)". Varying lengths of time-limits set out in that Collection Official Use be positioned in relation to the different incubation period of illness.

In the opposite direction has expressed the Cassation (Supreme Court) in its judgement No 599 of 1954 where found, in the sale of animals, illegal, and therefore not applicable local use that as the deadline for reporting of hidden defects from delivery of the animal, rather than by the discovery of the defect.

The uses may also waive the specific standards, that is compelling individual contracts but can not derogate from the general principles of law and those of morality. The uses to which they must have regard are those where the defect occurred.

One wonders whether the use of Varese are applicable throughout the national territory, there are no, according to our information, no other Italian province uses of this kind. It should be first highlight that the use drawn in Art. 1496 C.C. is a custom "secundum legem" because the general social practice and constant purchasing value of rule of law as explicitly invoked as legally binding by other rule of law put in place by state legislation. This use regulatory or legal, acting as an objective law, that the same Art. 1496 C.C. has, in the hierarchy of sources, after the special law and the first of Arts. 1490 et seq. For use regulatory or legal recourse are two elements: an external and material (the usus), consisting of a mere fact consisted of the uniform and constant repetition of a given behavior, the other psychological, represented the conviction to observe a rule of law (opinio juris seu necessitatis).

It should be also clear that on the party, which attach the use or custom, demonstrate the existence through any type of test is not the task of the judge having knowledge of office. Indeed, only if the uses are known, the court can apply them without requesting the test.

For purposes of proving the existence of use is sufficient to prove the existence of a general practice and constant of a given situation objectively. Those rules contained in Regulation Provincial uses of Varese followed with the conviction that represent a rule of law by italians doglovers may be extensible to the whole national territory, taking thus the form of national use.

The special laws and practices are not extensible, by analogy, to certain categories of animals or defects other than those provided by this that they defect replace the rules of the Civil Code. There seems to exact noted that there are vices that the collection of provincial uses of Varese no mention in Art. 946, which for ex. the parvovirosis. The parvovirosis in the early '80s and that is when he arrived in Italy showed its symptoms in the enteric form, causing a variable mortality between 10-70% in puppies and in form with cardiac mortality of 70-80%. For that disease will apply Art. 1495 C.C.. Uses of Varese also indicate the dysplasia, (congenital joint dislocation) as a defect that determines the resolution of contract only for those sold after their fifth month age (Article 947 paragraph 3 °) with a warranty period of 30 days. Uses seem to exclude the guarantee for puppies sold by 2 ° to 5° months of age.

The list of diseases, which involve the termination of the contract, in the uses of Varese, like all those which are found in local customs, although analytical, is not complete. According to the White these lists are not complete, nor final and if the defect is not expressly contemplated will apply the common law governing the guarantee.

Indeed, the customary rules are placed and appropriate to individual vices considered. In cases where the disease is provided in the list of vices, it seems appropriate and logical by the interpreter, bear in mind the incubation period and / or its manifestation.

B) DEFECTS, LACK OF QUALITY AND "ALIUD PRO ALIO"

It is considered the imperfection inherent defect in the production process, manufacturing, training, conservation thing.

The flaws are endless, race, material, etc. .. There is however lack of quality when it falls by its nature or the elements that characterize a type or species other than agreed, and "aliud pro alio" when the thing is completely different from that contracted, namely belonging to a different kind, or does not meet the economic and social needs for which it was purchased. The Rubino proposes a criterion for distinguishing between essential and quality defect, based on book of the presence of all the essential qualities, which are mandatory and then elencabili positively, with the result that any other imperfection that the thing will certainly present a defect (which they are innumerable, can be defined only negatively). In our Civil Code there are no differences between discipline vices and failings of quality, by extending to them the burden of complaint and limitation and prescription of their vices.

1) DEFECTS

The vice is characterised by two aspects set negatively, it is not any defect which amounts lack of essential qualities and whose exclusion has not been specifically agreed. We believe it is important to mention the distinction between hidden defects and flaws recognizable. For vices recognizable means "vices" easily recognizable that the buyer, using a minimum diligence, should have seen, with some consideration of what even profane in this area. The guarantee instead will be due if the defect was easily recognizable by a technician and not a profane.

So the guarantee for the vices easily recognizable change if the buyer is a technical or a profane and if the defect is technical or ascertainable by the diligence of minimum rating. In addition to determine if a defect was easily recognizable must have regard to the state in which the thing was at the time of conclusion of the contract and not one in which it is found later.

In the case of sale of a dog infected by scabies, rickets, etc.…, which are vices easily recognizable by a technician (which can be a farmer or a veterinarian.) Ensuring not still exist. On the contrary, for buyers profane will apply.

The buyer does not have to make a real verification: he controls and see what the seller makes him see and it is clear that if there is a defect easily recognizable, he will plead. Even for the vices easily recognizable is due the guarantee if the seller has declared it free from defects (Article 1491 C.C.): The declaration by the seller must be done seriously and with a value of legal commitment, and therefore will not have the usual value praise that the seller ago to what (c.d. "dolus boni").

From recognizable defects should be distinguished vice apparent: these are objectively recognizable; first, which are a subspecies of the second, when you have the objective recognition adds that subjective, that is when the buyer had already seen the thing before the contract or when this. That distinction is afforded by Art. 1511 C.C. which states:" in the sale of goods to be transported from one place to another, the deadline for termination of vices and the apparent defects in quality starts from the day of receipt". For defects that are detectable "ictu inspection", the term for the complaint is 8 days and always runs after receipt whether it is delivered to the buyer personally, both his rappresentante.Chiaramente if the guarantee is ruled out for the vices easily recognizable even more so will be excluded for those apparent.

The hidden defects are, by exclusion, those not apparent and not easily recognizable. As part of the sale of animals, in this case "dogs", we saw that uses in the hierarchy of sources, are precedence legislation code. The various terms places for diseases by the use of Varese payable from the delivery of the dog, regardless of the type of vice.

Certain diseases could be considered hidden defects that after a certain period (incubation) manifest their symptoms for which they can not be seen as more such. This is the case of canine distemper, hepatitis, leptospirosis, tetanus, piroplasmosis, toxoplasmosis, cough kennels from infectious and other diseases.

Clearly there are hidden defects not included in that list such as dysplasia from 2 ° to 5° months, cryptorchidism, etc. But almost all of these defects occur before the age so within that period must Future denunciation of the defect in the eight day event from its former Art. 1495 C.C. attracted by Art. 1496 C.C. In this regard it should be clear that the limitation is set at one year after delivery ex Art. 1495 C.C.

 In addition to these diseases, which can be considered hidden defects that after a certain period of time occur, we vices easily recognizable by an expert (Vet) as follows: acute febrile disease in act, scabies, mycosis, and trycofitosis, tuberculosis clinically manifested obvious malformations, rickets, etc. Even for these defects, according to the uses of Varese, the term to begin on the delivery of the dog.

Clearly the guarantee is excluded by the same law if at the time of conclusion of the contract, the buyer actually knew the vices (Article 1491 C.C.). The actual knowledge excludes the guarantee even if the defect was hidden. For purposes of the guarantee is indifferent to the source from which the buyer had such knowledge: it is not necessary to have been the seller to declare the defect, but the buyer may have known in any other way. The actual knowledge of the buyer not presumed, but it is for the seller to give the test.

2) LACK OF QUALITY

The characteristics of quality are well known and easily ascertainable and who has obliged them to an elementary duty to know or to verify.

The law includes the quality as opposed to vices, two separate subcategories (Article 1497 C.C., 1th paragraph): the essential qualities for the use to which it is intended and qualities promises.

1. -- Among the two subcategories, the main it seems the first, namely the essential qualities for the use to which it is intended: they believe contracted although not specifically mentioned by contractors unless some of them may have been expressly excluded.

The use may be general or specific: if the latter is not the criterion to be followed for the definition of what is normal, in this case will be necessary and sufficient only essential qualities for the thing; otherwise it will take even those essential for the specific or special use and, possibly, again resulting from the contract, exceptional.

In the other sense Rubino claiming that in the case of uses special falls into the category of promise quality. In any event will be the common experience that determines the essential qualities, namely those indispensable for use in what is intended.

2 - The other subcategory includes the promisis qualities. This category should be considered autonomous compared to the other, embracing all those requirements on the one hand are not essential qualities and the other were specially and requests covered in the contract explicitly or implicitly. They may, of course, various quality, according to the needs or the taste of the buyer, quality more or less important, more or less useful or pure form. Naturally both for the essential qualities or for quality promises, for certain things in general, in the silence of the contract, must be true the Art. 1178 C.C. for which they must respond to medium quality, that is, when averaged over those upper and lower related to normal or special required, explicitly or implicitly, by the buyer.  The same law is allowed a margin of tolerance for differences and affecting the quality, sometimes unavoidable, which may persist. This limit of tolerance, of which the maximum is set by "using" ex Art. 1497 C.C. ( "… the lack of quality exceed the limits of tolerance established in practices "), applies both to the qualities that promises to those essential.

In the collection of Varese uses, in addition to vices, is taken into consideration another hypothesis, which we considered a lack of quality that gives rise to termination of the contract: the non-delivery of the certificate LOI if the seller has "guaranteed" that the dog possessed (Article 944: sales certificate). In fact, Art. 951 states:" The certificate of dog sold, if the dog is adult (1 year), must be delivered within 8 days after delivery of the dog, if the dog or puppy is under a year old must be delivered not after the puppy or dog sold has made the year of age. After these words, the non-delivery of the certificate of origin would result in termination of the contract with all the consequences of law". The non-delivery of the certificate can not be considered a defect, because no relation to production, at weaning or the growth of the dog, neither can be considered 'pro alio aliud' as the dog despite sfornito of pedigrée, may also be a race dog like requested by the buyer.

The non-delivery of the certificate of origin is a lack of quality, which refers precisely to the difference of origin of goods (rectius of the dog).

One wonders whether this lack of quality falls into the category of essential qualities or the quality of promises. We have seen that the essential qualities are determined by their common mentality empirical and their determination we must report for normal thing which is intended. For instance, for a breeding pointing dog will be essential qualities of its natural ability to find the game and the lack of fear to the rifle shot; will be quality promise possession of the certificate of origin. The possession of a certificate of origin will be essential quality if the buyer wants to enter the dog's bidding hunting or to exposition or desire to enter LOI its products. Moreover, it seems clear that when buyers purchase the dog from a serious and competent dog breeder, implicitly or explicitly, always requires proof of the purity of the breed that is the certificate of origin and, therefore, this becomes an essential quality. We can define essential qualities all those qualities inherent characteristics of race.

The quality promises are all those non-essential that can be defined contract. For example, the buyer purchase a dog for use, and more specifically, to expose Exhibition: the breeder must ensure that the dog did not morphological defects and costs that may bring about his disqualification.

The breeder ensures that the female is pregnant or within a certain period will be in "heat": here is quality promises that without doubt by the deadline established by the parties, if the bitch is not pregnant or not “go into heat”, will lead to the termination of the contract. Breeder respond defects only when quality is guilty; falls on the buyer the burden of proof and of course not only of the lack of quality but also of his seniority to the contract.

3) ALIUD PRO ALIO

One has the "aliud pro alio" when delivered something other than the defendant and belonging to a genus or subgenus completely different. It is considered “aliud pro alio”, what other than that contracted, that is not only belonging to a different kind, but also deprived of functional capacity to meet the practical needs that determined the buyer to make purchase.

For the law, aliud pro alio is what belongs to a genus and subgenus completely different. Its identification is based not only on substantive data, but also economic. Aliud pro alio would therefore be the purchase of a dog of a certain racial and delivery of a different breed of dog.

We feel rather lack of quality delivery of a dog (always the same race that required) with colour of coat different from that required. In this case we believe this is a quality promise (then deducted in contract) because it satisfies the taste or the needs of the buyer, not compromising the intended use of the thing (rectius the dog) is intended.

So, if you take into account the maximum of Cassation they are generally anchored at two references: gender and economic destination.

The reference to economic destination is being done to overcome the narrow formula of tipe. According to Bianca the reference to economic destination is being done to overcome the assumption, which aliud pro alio would not be configurable when the seller delivers what specific contracted or identified by mutual agreement. According to the author the assumption is incorrect, because although there is an identity between what choice by the buyer and delivered, not exclude that it is quite different compared to contract the seller. According to some authors, however, if the thing delivered is determined that the contract will submit defects or defects in quality, but can not talk of aliud pro alio because the thing delivered is the same that was agreed.

With reference to economic and social destination resolve easily all those cases where the property is provided non-susceptible to perform the function of the well agreed.

The diversity of radical well must be of crucial importance in economic-social setting; whether this diversity is not so decisive you will fall in the field of defects or lack of quality.

Under the sale of dogs should be considered aliud pro alio the purchase of a dog of a certain racial and delivery of a dog of a different race; the purchase of a male dog and delivery of a female.

It should be clear that it is difficult to make a case because a same defect quality, sometimes, may so alter the substance or destination economic (exemple the non-delivery of the certificate LOI) to the point as to degrade the dog in a completely different kind or a person devoid of functional capabilities required to meet the needs of the buyer.

It is to the judge, always following the practice and communis opinio, solve cases of doubt or limitation.

C) CONTENT OF GUARANTEE

Determine if the thing is flawed or has defects in quality, or even falls nell'aliud pro alio, is required to identify the type of action that the buyer can bring. Indeed, if there is defect the buyer may request at its option, the termination of the contract or reducing the price, except for certain vices uses exclude the resolution.

The action of guarantee has a dual content alternative, being called to the buyer the choice between request the termination of the contract or reducing the price (Article 1492 C.C.).

Normally the buyer can choose freely between one and the other remedies and this is when the defect is so severe as to make it absolutely unsuitable to whom it is addressed, both when the defect makes it less likely for which it is intended or an appreciable decrease in the value Art. 1490, paragraph 1 C.C.

However, there is a case in which the buyer is entitled only to reducing the price: when that particular vice uses exclude the resolution (Article 1492, paragraph 1). Obviously this can occur only for the vices that make it absolutely unsuitable for which it is intended. However, sometimes, uses establish a limit of gravity of the offence within which is due to the reduction of price, then it will be up to Court to decide whether, in this case, the threshold has been crossed.

For defects listed by Art. 946 of uses of Varese, is due solely to the termination of the contract. In fact we believe that the rule does not conflict with Art. 1492 C.C., so in case of sale of dogs, we believe that the buyer may ask at its option to the resolution of contract or reduction of price.

If the thing (rectius cane) is death by defects, the buyer has the right to terminate the contract.

The buyer, however, the right to reduce the price when the thing perish unforeseeable circumstances or to blame the buyer itself, or when he has alienated or transformed (Article 1492 C.C., last paragraph).

In recent cases, the resolution remains excluded, because the buyer, for reasons unrelated to the seller, can not return it to him, necessary consequence of the resolution.

In the sale of dogs (as in all things) is not possible to compile a case, which determines the cases where it can use the unforeseeable circumstances.

 Given what is the "spirit" of the rule (Art. 1492 C.C., last paragraph), is deemed to be extended to all those cases not explicitly foreseen in which the restitution of what was in former has become impossible without fault the seller (exemple the dog has been lost). So long as the cause is independent from the seller, the law declares indifferent that the inability of the refund is due to fault of the buyer or unforeseeable circumstances.

Although the law speaks only of death, one must believe that the resolution remains excluded, as well as for partial death (which, in this case, we believe not possible), even for simple deterioration, culpable, also due use of what and who are always not possible to elimitate and apreciable (then of a certain size).

The Art. 1492 C.C. provides another hypothesis which excluded the termination of the contract and granted only a reduction in the price when the buyer has alienated or turned the thing. In this case, the buyer retains only the right to price reduction.

The choice between resolution and reduction in the price becomes irrevocable, when it is done with the proceedings (Article 1492 C.C., 2nd paragraph). This means that an act of court not only has no effect, but that if the buyer has made a choice, in court, can no longer propose another action.

In the case of lack of quality the buyer is entitled to obtain the termination of the contract under the general provisions on the resolution provided that the failure to defect exceed the limits of tolerance established by custom. This right is subject to revocation and provided by prescription. 1495 C.C.. In this hypothesis is, therefore, ruled out action to reduce the price. Even in the case of aliud pro alio is granted only action settlement is not subject to the terms stipulated in Art. 1495 C.C..

Is well indicate that the 3th paragraph of Article 1492 C.C. is applicable for its broad scope, in the event of a lack of quality and aliud pro alio (Cass.88/521).

D) PAYMENT OF DAMAGES

If the seller is guilty, he also subject to compensation for greater damage (Article 1494 C.C.) is assuming resolution, and in the price reduction. This action, therefore, can combine with that choice by the buyer. The compensation is a sanction complementary, integrative, about two above, because it serves to cover those losses that were not cover by lowering the price or with the resolution. It is beyond the warranty itself, because it requires the fault of the seller, while ensuring prescind from it. In this specific case, arises because the right to greater harm, must rise to the guarantee; while may occur the guarantee without arises most damage, if lacking the fault of the seller or the same major damage compensation. The seller is not guilty only because it suffers from flaws, but it can be, when delivered the thing, but knowing the vices, not informing the buyer before the conclusion of the contract. The fault there is always if at the conclusion of the contract the seller knew the vices. If ignored them, respond when could know with normal diligence (usually for defects or easily recognizable and some sort of hidden defects), is not guilty if his ignorance is not due to negligence.

Based on the general principles (Art. 1218 C.C.) guilt is presumed and it is up to the seller prove the absence; must therefore provide proof that they have ignored, without his own fault, the vices of thing. Not assumes instead the malice and it is up to the buyer make certain. According to Rubino the true meaning of the provision (Article 1494 C.C.) is not to regulate the burden of proof on the guilt or for malice, but indicate that the compensation of the damages, unlike the remedies of their guarantee, is due only to blame. The damage not foreseeable by the seller at the time of conclusion of the contract, are refundable only if the latter was wilful and not guilty (Article 1225 C.C.). The damages is intended to compensate not only the negative interest, but every positive interest, both as emerging damage as that loss, in all their possible forms and manifestations. With the damages you try to put the buyer in an economic position equivalent to that which would be found if it had been free from vices and not a day that would have found if it had not ended contract, or if he had concluded at a lower price.

The positive interest, pursuant to Art. 1223 C.C., includes full compensation for any damage as a direct and immediate loss of earnings.

Even in the sale of dogs should, for damages, resorting to blame breeders. The seller is required to compensate the buyer damages arising from breach of thing (Article 1494 C.C., 2nd paragraph).  The action for damages is subject to the standard complaint and at the end annual prescription, as demanded by Art. 1495 C.C. Indeed damages, while be outside of the content of the guarantee, is born from the same situation.

We have mentioned the malice as liabilities act of the seller, who, knowing the vices of thing, has not informed the buyer.

Unlike, and far more serious, is the wilful as vice consensus that recurs as the seller, with an active act and deception, has even worked to hide the flaws or not to discover them by the buyer. In this case, the buyer may request the annulment of the contract (ex Art. 1427 C.C. and 1439 C.C.) and damages pay or may seek compensation for damage even without taking action for annulment.

E) ACTION FOR COMPLY REQUIREMENT

You doubt and discussed for some time, if the buyer, other than the choice between return the dog and "quanti minoris", it is also the action of comply requirement. The doctrinal views are divided, while the law is massively deployed for the negative assumptions.

It is generally agreed that if the seller is not guilty, the buyer has no other remedy of termination or reduction in the price and especially can not ask the exact comply with certain requirement, namely the delivery of another thing, free of defects or the elimination of defects at the expense of the seller, as the Art. 1492 C.C., which has absolute value in this case, provides only the resolution or price reduction.

Otherwise, when there is the guilt, the buyer may recognize the possibility that its preferred action to comply with termination or reduction of price.

To the Article 1494 C.C. can not attributed the value of having by tacit agreement, excluding the action of exact requirement, even in the case of guilt, for having provided only damages; the meaning of that provision is another: she simply wanted to clarify that only when there is fault of the seller he had to pay full damages, which otherwise remains excluded.

According to Rubino, the real question is not whether the action of performance is compatible with the guarantee, but rather whether it is compatible with the nature, structure and especially the function of the sale. If it is considered compatible, the exact obligation  meets only natural limit of its material possibilities of implementation.

The author makes two cases:

1) for the generic thing, it is possible the exact obligation by his replacement: the buyer is entitled to have, instead of first, a new equal quantity of things free from defects (there is the idea that what has been identified after the conclusion of the contract);

2) if it is something specific, or more exactly, irreplaceable by its nature, or even what placeable but identified at the time the contract is not physically possible to the exact dutie through the delivery of a new thing. But if the defect is eliminable, probably the buyer may request that the seller does so at his own expense eliminate, repairing the thing.

Generally it is considered that the exact dutie, to the extent possible, materialises in a claim to replace and not repair and disposal of vices.

In the sale of dogs can be considered sale of generic thing, for example, that carried out by telephone and in that event following the criterion of Rubino, it is considered possible to replace the first dog with other free from defects, whether that puppy or adult.

We believe, however, what specific sale, the sale of that particular dog for example seen by the buyer to an exhibition to a trial, in a box, etc.. Under these circumstances there is no possibility of replacement. In the latter case, in line with what Rubino claims, when the vices are disposable, can the seller, at the request of the buyer and at its expense, delete them.

F) QUALITY DEFECST AND ACTIONS

The Art. 1497 C.C. reserves to the buyer the right to obtain the termination of the contract, under the general provisions on the resolution for failure.

 In the view prevailing doctrine that the provision be interpreted in the extensive and therefore the buyer has not only the right to obtain the resolution, but also in place of it, the right to obtain, when possible, the exact obligations. In both cases, the buyer has the right to obtain full compensation for the damage. In other words, the buyer, has the same power that allows and provides for the Art. 1453 C.C. Being Art. 1455 C.C. in the general provisions (section 1453 cc et seq), it must be considered that when usage is not place any limits of tolerance and whether defects of a minor nature, it is always possible action the exact obligations. You can always obtain reparation. If the defect is of little importance, is only possible resolution.

If the uses put limits of tolerance, the resolution is accepted only if you have exceeded these limits under Art. 1497 C.C.. This rule makes an unification with the regulation of vices as regards the limitation and prescription, but not for this we must think that there are no elements of distinction and believe the two disciplines equivalent.

 Under the sale of dogs, if it was purchased a subject, which according to the seller's insurance was provided for a certificate of origin (essential quality), when the dog is a year old the buyer is not yet in possession of pedigrée, it may request the resolution of contact.

Uses of Varese provide, in this case only the resolution, for which, by implication, they consider it a serious flaw that exceeds a certain threshold of tolerance.

G) RULES OF VETERINARY POLICE

With regard to the real guarantee and the responsibility for lack of quality, yet there are no special laws announced by Art. 1496 C.C.

To date, the only special law is the Rules of Veterinary Police (D.M. May 6th 1914, approved by Royal Decree dated 10/05/1914, No 533, repealed, with all veterinary police orders field and with the provisions incompatible, the bylaws in force, approved by D.P.R. 08/02/1954, No 320).

The Art. 1 of Rule lists, so exhaustive, all diseases of animals that are considered infectious and pervasive, that is contagious, imposing a burden to the buyer of complaint to the Public Administration and affecting transferability and marketability of the animal.

 The ordering of veterinary police takes into account the contagious diseases, providing various prophylactic and repressive measures, ranging from kidnapping to isolation of sick animals, or suspected, until their slaughter and destruction of waste.

Now in the exhaustive set out in Art. 1 of the Rules of Veterinary Police, diseases of dogs are provided with numbers:

- 5 anger

- 11 tuberculosis

- 17 salmonellosis in different animal species

- 24 rickettsiosi, cd Q-fever

· 39 leptospirosis (added with Ministerial Ordinance (OM), 25/10/66. See also OM, 04/09/85).

According to Rubino if the animal was identified at the time of the contract remain exceeded both the guarantee for the vices that responsibility for lack of quality, because the contract is void for impossible commercial of the object, given that health laws prohibit the disposal of animals affected by diseases above. So there is no burden of complaint and action for the nullity is indefeasible.

Only action for the return of price prescribe 10 years. Other authors and the law argue that, in the case of the disease provided for in Art. 1 of the Regulations, there is a nullity of the contract for illegality of their subject.

The Bianca object to who bears the not commerciability of the object, that the police veterinary not enshrine a ban on the sale of animals, but provide preventive and repressive measures that, only indirectly and in fact, hamper marketability of the animal. This could not commerciability accepted, at the most, only in cases where the animal is intended killing. According the author, sale of animal suffering from contagious disease, must be considered nothing to unlawfulness of the object, as detrimental to a fundamental public interest, such as the danger that contagious diseases present for the national herd and then to public economy.

The validity of the contract can be accepted when that interest is not touched.

In addition, the law has also supported the view of the termination of the contract for lack of the essential requirements of the object, or has classified the deadly diseases as defects in quality.

There are decisions about that, going against the tide, reduce the pervasive and infectious diseases discipline of contract vice.

Throughout this series of different think-mode Varese uses that classify these diseases among the vices. They provide in the Art. 946 (vices from termination of the contract with a guarantee of 8 days), some diseases added to the list of Rules of Veterinary Police namely rabies, leptospirosis, tuberculosis clinically manifested.

In fact, the purpose of the Rules of Veterinary Police are different and far more extensive, although its provisions may hamper indirectly marketability, especially when there is or there may be contagion.
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